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INTRODUCTION 
The Legal Profession and Legal Aid (Scotland) Bill (‘the Bill’) was introduced in the Scottish 
Parliament on 1 March 2006. It was accompanied by a Policy Memorandum, a Delegated 
Powers Memorandum and Explanatory Notes (and other accompanying documents) which 
included a Financial Memorandum, an Executive Statement on legislative competence and the 
Presiding Officer’s Statement on legislative competence.  
 
The Bill has two main purposes: first, it seeks to reform the system for handling complaints 
against lawyers by the creation of a new statutory body the Scottish Legal Complaints 
Commission, and, secondly, it seeks to improve the delivery of all forms of publicly funded legal 
assistance. 
 
There are two SPICe briefings which cover each aspect of the Bill, which were prepared to 
assist the parliamentary consideration of the Bill at Stage 1: Legal Profession and Legal Aid 
(Scotland) Bill: Complaints about the Legal Profession (Harvie-Clark 2006a); and Legal 
Profession and Legal Aid (Scotland) Bill: Legal Aid (Harvie-Clark 2006b). 
 
The key provisions of the Bill are as follows: 
 

• a new Scottish Legal Complaints Commission will be established. This will be led by a 
Board with a non-lawyer majority and a non-lawyer chair, to receive complaints about 
lawyers which cannot be resolved at source (but with an emphasis on complaints being 
resolved at source where possible)  

 
• responsibility for dealing with complaints about lawyers will be split between the new 

Commission and the legal professional bodies (ie the Law Society of Scotland and the 
Faculty of Advocates): 

 
• responsibility for handling complaints about ‘inadequate professional services’ 

(referred to in the Bill, and in the remainder of this briefing as ‘services complaints’) 
will rest with the new Commission, taking over from the legal professional bodies, the 
Scottish Legal Services Ombudsman (SLSO) and the Scottish Solicitors Discipline 
Tribunal (SSDT)  

 
• responsibility for professional discipline will remain with the legal professional bodies 

and the relevant discipline tribunals (ie the SSDT and the internal discipline tribunal of 
the Faculty of Advocates) but the way such complaints are handled will be overseen 
by the Commission. Complaints relating to professional conduct are referred to in the 
Bill, and in the remainder of this briefing, as ‘conduct complaints’ 

 
• the office of the Scottish Legal Services Ombudsman will be abolished as a result of the 

creation of the Commission 
 

• the maximum amount of compensation will be raised to £20,000 where a services 
complaint is upheld, in order that the Commission will be able to handle moderate-value 
negligence claims 

 
• first steps will be taken towards giving rights of audience and rights to conduct litigation to 

members of other professions or professional bodies 
 

http://www.scottish.parliament.uk/business/bills/56-legalProfession/index.htm
http://www.scottish.parliament.uk/business/bills/56-legalProfession/b56s2-introd-pm.pdf
http://www.scottish.parliament.uk/business/bills/56-legalProfession/b56s2-introd-dpm.pdf
http://www.scottish.parliament.uk/business/bills/56-legalProfession/b56s2-introd-dpm.pdf
http://www.scottish.parliament.uk/business/bills/56-legalProfession/b56s2-introd-en.pdf
http://www.scottish.parliament.uk/business/research/briefings-06/SB06-33.pdf
http://www.scottish.parliament.uk/business/research/briefings-06/SB06-33.pdf
http://www.scottish.parliament.uk/business/research/briefings-06/SB06-35.pdf
http://www.scottish.parliament.uk/business/research/briefings-06/SB06-35.pdf
http://www.lawscot.org.uk/
http://www.advocates.org.uk/
http://www.slso.org.uk/
http://www.ssdt.org.uk/
http://www.ssdt.org.uk/
http://www.ssdt.org.uk/
http://www.advocates.org.uk/
http://www.ssdt.org.uk/
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• responsibility will be transferred from the courts to the Scottish Legal Aid Board (SLAB) 
for granting and terminating legal aid in serious criminal cases 

 
• SLAB will be able to fund certain advisors other than solicitors to provide advice and 

assistance 

PARLIAMENTARY CONSIDERATION 
Stage 1 of the Bill’s parliamentary consideration began on 14 March 2006 with the Justice 2 
Committee designated the lead committee. The Committee published its Stage 1 Report 
(Scottish Parliament Justice 2 Committee 2006a) on 30 June 2006, with the Stage 1 Debate  
being held on 7 September 2006. 
 
Stage 2 commenced on 26 September 2006 and was completed on 31 October 2006. The 
Stage 3 debate will take place on 14 December 2006. 

ECHR COMPLIANCE 
Whether the Bill is ECHR compliant was a key issue during parliamentary consideration at 
Stage 1. 
 
The Minister for Justice and the Deputy Presiding Officer of the Scottish Parliament both made 
statements as part of the normal parliamentary legislative process that the Bill is within the 
legislative competence of the Scottish Parliament (see Executive Statement on Legislative 
Competence and Presiding Officer’s Statement on Legislative Competence on 1 March 2006 
and 28 February 2006 respectively, which forms part of the Bill’s Explanatory Notes and other 
accompanying documents). 
 
However, in advance of the Committee’s consideration of the Bill at Stage 1, the Law Society of 
Scotland obtained an Opinion from Lord Lester of Herne Hill QC which questioned whether the 
Bill was ECHR compliant. The Law Society has now obtained a Further Opinion from him in 
relation to the Bill as amended at Stage 2. The Opinions have focused on aspects of the Bill 
such as the independence of the Commission and the absence of an external right of appeal in 
relation to its decisions. 

RECOMMENDATIONS, RESPONSES AND STAGE 2 AMENDMENTS 
The purpose of this briefing is to inform the debate on Stage 3 of the Bill. To this end, the 
following tables list key legislative and non-legislative recommendations made by the Justice 2 
Committee (hereinafter referred to as ‘the Committee’) in its Stage 1 Report and describes 
action taken in the run up to and during Stage 2 proceedings as recorded in the Official Report 
of meetings of the Committee or described in a letter dated 6 September 2006 from the Deputy 
Justice Minister, Hugh Henry MSP, to David Davidson MSP, Convener of the Justice 2 
Committee. 
 
 
Note that this briefing does not provide an analysis of all the recommendations made by the 
Committee. Some of the more minor recommendations made by the Committee are out with the 
scope of this briefing. Furthermore, this briefing focuses on key amendments and does not 
provide a comprehensive treatment of those amendments made to the Bill at Stage 2 
 
 
. 

http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r06-11-Vol01-00.htm
http://www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-06/sor0907-02.htm#Col27338
http://www.scottish.parliament.uk/business/bills/56-legalProfession/index.htm
http://www.scottish.parliament.uk/business/bills/56-legalProfession/index.htm
http://www.lawscot.org.uk/
http://www.lawscot.org.uk/
http://www.lawsocietyofscotland.org.uk/uploads/Media/LLESTER_LEGALPROFESSIONANDLEGALAID_310306.pdf
http://www.lawsocietyofscotland.org.uk/uploads/Lord%20Lester%20Further%20Opinion.pdf
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THE COMPOSITION AND INDEPENDENCE OF THE COMMISSION 
 
Schedule 1 of the Bill sets out the arrangements for the constitution of the new Scottish Legal Complaints Commission (hereinafter referred to 
as ‘the Commission’). The Commission will be headed up by a board composed of a non-lawyer chair and a non-lawyer majority (five non-
lawyer members and four lawyer members).  Appointments to the board will be made by Scottish Ministers and will be subject to public 
appointments procedures. 
 
Schedule 1 of the Bill as introduced (at para 2(7)) provided Scottish Ministers with a wide power to amend by order the number of lawyers and 
non-lawyers on the Commission (subject to a requirement to retain a majority of non-lawyer members). 
 
Schedule 1 of the Bill as introduced (at paras 3 and 5)  stated that members of the Commission were to be appointed by Scottish Ministers for 
a period not exceeding five years and would be eligible for reappointment. It also provided Scottish Ministers with a power to remove members 
of the Commission under certain circumstances. 
 
Schedule 1 of the Bill as introduced (at para 17) empowered Scottish Ministers to give the Commission directions of a general character as to 
the exercise of the Commission’s functions and obliged the Commission to comply with any such directions. 
 
 
Recommendation 
 

 
Scottish Executive response and Stage 2 amendments 
 

 
The Committee (2006a, at para 170) noted the concerns expressed 
by the Subordinate Legislation Committee (2006a, Annex B) that the 
power of Scottish Ministers to amend by order the number of lawyers 
and non-lawyers was too wide. 
 
The Committee welcomed the undertaking by the Executive in 
response to the Subordinate Legislation Committee’s concerns to 
bring forward amendments at Stage 2 to limit the extent of this power. 
 
 
 

 
Executive amendments 1 and 2 were agreed to. Consequently, any 
order by Scottish Ministers can now provide for no fewer than 4 and 
no more than 8 non-lawyer members, and no fewer than 3 and no 
more than 7 lawyer members. Accordingly, the minimum size of the 
Commission that could be set by order is 7 members and a maximum 
size is 15 members (schedule 1, para 2(9)). 

http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r06-11-Vol01-00.htm
http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r06-11-Vol01-00.htm
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The Committee (2006a, paras 195 – 196) noted the divergent views it 
had received in relation to whether the Bill is ECHR compliant and the 
solutions put forward by those who argued that it was not compliant. 
 
The Committee stated that it would welcome a response from the 
Executive, prior to the Stage 1 debate, in relation to the following 
suggested solutions put forward in evidence: 
 
• appointments/removals: that the independence of the 

Commission could be augmented if, for example, the Lord 
President or Judicial Appointments Board were to be involved in 
the appointment of members and greater scrutiny was to apply in 
relation to the removal of members by the Executive 

 
• appeals: that an independent and impartial tribunal could be set 

up to hear appeals, thus avoiding the need to go to court 
 
• alternative models: that the Commission could be constituted in 

the same way as the Financial Services Ombudsman Scheme 
where decisions are made by an Ombudsman or adjudicator who 
is independent of the government, with the Commission being 
structured to ensure that any adjudicator is separated internally 
from those who handle complaints in the first instance 

 

 
Appointments 
 
Executive amendments 3–6 were agreed to. Consequently, each 
member of the Commission is to be appointed for a period of 5 
years.1 Furthermore, Commission members may not be reappointed 
unless at least 3 years have elapsed since they ceased to be a 
member and there has been no previous reappointment. 
 
In relation to Scottish Ministers’ powers to appoint members the 
Executive stated in its response (2006, para 29) to the Committee’s 
report that the regulation of Ministerial appointments by the 
Commissioner for Public Appointments in Scotland will ensure open 
competition and appointment on merit and, furthermore, that there 
was no basis for the arguments that appointment by Ministers is not 
ECHR compliant. 
 
At Stage 2, Bill Aitken MSP moved amendment 152 (not agreed to) to 
which would have transferred the Ministerial power of appointment to 
the Lord President of the Court of Session. 
 
Removals 
 
Executive amendment 7 was agreed to. Consequently, the power to 
remove members has been transferred from Scottish Ministers to the 
chairing member of the Commission, who may only remove a 
member with the agreement of the Lord President of the Court of 
Session. 
 
 
 
 
 

                                            
1 Except the first time the Commission is constituted where appointments will be for a period of not less than 4 years and not exceeding 6 years. 

http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r06-11-Vol01-00.htm
http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r-lpla-SE-response.pdf
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General power of direction 
 
Executive amendment 20 which sought to remove the general 
Ministerial power of direction in relation to the Commission’s functions 
was also agreed to. 
 
Other Ministerial powers 
 
Bill Aitken MSP lodged amendments 161–163 (not moved) which 
would have removed specific powers of Ministerial direction in relation 
to staff numbers, terms and conditions of employment and pensions. 
The Deputy Minister stated that these amendments would have 
removed the main control in the Bill to prevent future empire building 
by the Commission (Scottish Parliament Justice 2 Committee 2006b, 
col 2733). 
 
The new decision-making structure 
 
Significant alterations were also made to the Commission’s internal 
decision-making structure as a result of a range of Executive 
amendments being agreed to. 
 
Under the structure which now appears in the Bill as amended at 
Stage 2, an informal settlement would be offered by a member of the 
Commission’s staff and if this is not accepted then there would be a 
formal determination by a determination committee, chaired by a 
lawyer member of the Commission. 
 
In its response to the Committee’s report, the Executive (2006, para 
28)  stated that this would ensure that formal determinations of the 
merits of complaints are made only by Commission members and 
address concerns about ECHR compliance in this regard. 
  
 

http://www.scottish.parliament.uk/business/committees/justice2/or-06/j206-2301.htm
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External right of appeal 
 
Bill Aitken MSP moved amendment 186 which was not agreed to. 
This would have provided complainers and practitioners with an 
external right of appeal to the sheriff court. 
 
The Minister rejected the amendment on the grounds that it would be 
unfair on complainers who would have the expense, uncertainty and 
delay associated with the court process. In addition, there was the 
unfairness associated with the complainer’s lack of familiarity with the 
court process, compared to the practitioner (Scottish Parliament 
Justice 2 Committee 2006b, col 2740). 
 
The financial services industry model 
 
In relation to the suggestion of mirroring the Ombudsman system 
found in the financial services industry, the Executive stated (2006, 
para 30) that this would reduce the role of the Commission to one of 
corporate management and finance, whereas the Bill envisages a 
Commission which represents the balance of skills and experience 
needed to rule on complaints.  
 

ISSUES ASSOCIATED WITH THE SERVICES COMPLAINT/CONDUCT COMPLAINT DISTINCTION 
 
One of the main features of the structure proposed under the Bill is that the new Commission will only have responsibility for dealing with 
services complaints, whilst responsibility for dealing with conduct complaints will remain with the professional bodies (subject to the 
Commission providing oversight of how the complaint was handled by the professional body in question). 
 
Section 4 of the Bill provides that the Commission must determine whether the complaint is a conduct complaint or services complaint or both. 
Where it appears that the complaint may have both conduct and services elements, the Commission must seek and have regard to the views 
of the relevant profession organisation before it determines the category or categories into which the complaint should fall. 
 

http://www.scottish.parliament.uk/business/committees/justice2/or-06/j206-2301.htm
http://www.scottish.parliament.uk/business/committees/justice2/or-06/j206-2301.htm
http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r-lpla-SE-response.pdf
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Recommendation 
 

 
Scottish Executive response and Stage 2 amendments 

 
The service/conduct distinction 
 
In principle the Committee (2006a, paras 70–71), by majority,2 agreed 
with the separation of conduct and services complaints. However, the 
Committee acknowledged that opinion was divided and that there 
may be practical difficulties in implementation. 
 
The Committee asked the Executive to set out clearly how the 
distinction between conduct and services complaints can be applied 
in practice. 
 
Approach to hybrid complaints 
 
The Committee’s particular focus was on complaints that contain 
issues of both conduct and services (so-called ‘hybrid complaints’). 
 
For complaints falling potentially within both categories the Committee 
sought confirmation of how a decision would be reached. 
 
It suggested that it may be following consultation, co-operation and 
liaison with the relevant professional body, there is still disagreement 
about how a complaint should be handled. The Committee suggested 
that the arrangements for dealing with any such disagreement should 
be clear and set out on the face of the Bill. 
 

 
The services/conduct distinction 
 
John Swinney MSP lodged a series of amendments which sought to 
give the Commission power to determine both conduct and services 
complaints. These amendments were not agreed to or were 
withdrawn.  
 
The Commission’s power of oversight 
 
Amendment 188, in the name of Bill Aitken MSP, (not agreed to) 
sought to remove the Commission’s power of oversight of the 
professional bodies’ handling of conduct complaints. The Deputy 
Minister rejected this amendment for reasons including that it would 
not be appropriate if the new Commission had less powers of 
oversight in this regard that the current Scottish Legal Services 
Ombudsman (Scottish Parliament Justice 2 Committee 2006b, col 
2779). 
 
Approach to hybrid complaints 
 
The Executive (2006, para 6) pointed out that section 4 of the Bill 
already provides that it is for the Commission to determine how a 
complaint should be categorised, so if there is a disagreement 
between the professional body and the Commission then the 
Commission will make the final decision. 
 
 
 
 

                                            
2 Colin Fox MSP dissented on the basis that all complaints should be handled by the Commission. 

http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r06-11-Vol01-00.htm
http://www.slso.org.uk/
http://www.slso.org.uk/
http://www.lawscot.org.uk/Public_Information/Complaints_against_Scottish_solicitors/if_you_have_complaint.aspx
http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r-lpla-SE-response.pdf
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The Executive (2006, para 7) also considered that issues associated 
with hybrid complaints are best addressed mainly by a Memorandum 
of Understanding between the Commission and professional 
organisations. 
 
Amendment 174, in the name of Bill Aitken MSP, was agreed to. Its 
effect was to amend section 4 to impose a duty on the professional 
bodies (which mirrored that already imposed on the Commission) to 
co-operate and liaise in the handling of hybrid complaints.  
 
Executive amendment 261 was agreed to inserting section 28A into 
the Bill, which places duties on the Commission and professional 
organisations to liaise with each other with a view to minimising 
unnecessary duplication in relation to any investigation undertaken. 
 

NEGLIGENCE AND COMPENSATION 
 
In Scotland, professional negligence is governed by the law of delict and can be handled by the courts or settled out of court. Section 34 of the 
Bill states that services complaints investigated by the Commission can include an element of alleged negligence in respect of the services in 
question. 
 
The ‘Master Policy’ is the means by which solicitors in Scotland are insured in respect of claims against them for professional negligence.3 
The policy is negotiated by Marsh UK on behalf of the profession, with Royal and Sun Alliance as lead insurers, but the risk is spread across a 
number of insurance companies. Solicitors are obliged by professional rules to renew the insurance annually. 
 
Under the proposals in the Bill, the maximum compensation to be available through the Commission for an upheld services complaint (and 
therefore any element of negligence) is £20,000.  These provisions are the result of a policy decision by the Scottish Executive to allow the 
Commission to handle moderate-value negligence claims. 
 

                                            
3 It also indemnifies practitioners in respect of claims arising out of any alleged dishonest, fraudulent, criminal or malicious act or omission  
 

http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r-lpla-SE-response.pdf
http://www.marsh.co.uk/
http://www.royalsunalliance.com/royalsun/
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Under the current complaints handling system, a professional body can award up to £5,000 compensation where a complaint relating to 
services is upheld.  
 
 
 
Recommendation 

 
Scottish Executive response and Stage 2 amendments 
 

 
Approach to negligence 
 
The professional bodies, most practitioners who responded and the 
Master Policy broker and lead insurer expressed concerns about the 
inclusion of negligence in the Commission’s remit. 
 
In a meeting with the Executive after Stage 1 evidence was concluded 
the insurers indicated that they were concerned that the Commission 
would apply different tests from the law of negligence as applied in 
the courts (Scottish Executive 2006, para 21). 
 
The Committee (2006a, para 129) stated that it believed the 
Commission should apply the same test for negligence as are applied 
by the courts, and should use the same standards in assessing 
claims. It stated it would welcome clarification of this from the 
Executive. 
 
Maximum compensation level 
 
The Committee (2006a, paras 128–129) supported the extension of 
the definition of what constitutes a services complaint to include 
negligence. 
 
However, it considered that there was no clear rationale for the 
proposed maximum compensation level of £20,000 and required 
further clarification of this matter. 

 
Approach to negligence 
 
Executive amendment 39 was agreed to. It inserts a fair and 
reasonable test in deciding redress for upheld complaints. This will 
include taking into account the relevant law, including negligence, and 
also ‘soft law’ such as regulators’ rules, guidelines, standards and 
codes of practice. The Executive (2006, para 23) stated that this 
would mean that “awards of the Commission will be roughly in line 
with awards by the courts”. 
 
Bill Aitken MSP moved amendment 292 which was not agreed to. It 
sought to provide a definition of negligence. The Deputy Minister 
rejected it for a variety of reasons, including that it was unnecessary 
in view of the clarification provided by Executive amendment 39 
(Scottish Parliament Justice 2 Committee 2006c, cols 2816 – 2817). 
 
Maximum compensation level 
 
The Executive (2006, para 18) stated that the figure of £20,000 
represented a compromise between the current limit of £5,000 (which 
excluded “significant numbers of negligence claims”) and the 
maximum for the Financial Services Ombudsman Scheme which is 
£100,000. 
 
 
 

http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r06-11-Vol01-00.htm
http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r06-11-Vol01-00.htm
http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r-lpla-SE-response.pdf
http://www.scottish.parliament.uk/business/committees/justice2/or-06/j206-2501.htm
http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r-lpla-SE-response.pdf
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Separate heads of claim 
 
The Committee (2006a, para 130) stated that it was sympathetic to 
the suggestion that the Commission should be required to specify 
separately the compensation awarded for negligence and the 
compensation awarded for other aspects of any services complaint. It 
asked the Executive to consider this proposal and report back with its 
views in advance of Stage 2. 
 

 
Amendment 179, in the name of Jackie Baillie MSP, sought to change 
the maximum level of compensation from £20,000 to £15,000. It was 
withdrawn to allow further discussion of the issue of the appropriate 
compensation level. 
 
As an alternative proposal Jackie Baillie MSP lodged amendment 181 
(not moved but discussed at Scottish Parliament Justice 2 Committee 
2006b) which set the maximum level of compensation at £20,000 
inclusive of fees and outlays incurred. This mirrored clause 110 of the 
Draft Legal Services Bill then being considered Westminster. Note 
that the Legal Services Bill has now been introduced in the UK 
Parliament. Clause 135 sets the financial ceiling at £20,000 but this 
figure is now exclusive of any fee rebates. 
 
Separate heads of claim 
 
The Executive (2006, para 20–21) indicated that it did not support 
requiring the Commission to specify separately the compensation 
awarded for negligence and the compensation awarded for other 
aspects of services complaints.  
 
It felt this would be unduly burdensome on the Commission and would 
add significantly to the amount of time taken to deal with a complaint 
and would increase the Commission’s administration costs (which 
would have to be borne by the profession). 
 

FUNDING ARRANGEMENTS FOR THE COMMISSION  
The current complaints handling arrangements are funded by members of the professional bodies through subscriptions. The office of the 
Scottish Legal Services Ombudsman (to be abolished under the Bill) is funded by the Scottish Executive. 
 
 
 

http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r06-11-Vol01-00.htm
http://www.scottish.parliament.uk/business/committees/justice2/or-06/j206-2301.htm
http://www.scottish.parliament.uk/business/committees/justice2/or-06/j206-2301.htm
http://www.official-documents.gov.uk/document/cm68/6839/6839.asp
http://www.dca.gov.uk/legist/legalservices.htm
http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r-lpla-SE-response.pdf
http://www.slso.org.uk/
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It is proposed that funds will be obtained for the new Commission by two levies – an annual levy on all practitioners and a complaints levy to 
be paid by practitioners against whom an eligible complaint has been made. 
 
 
Funding of the Commission – general 
 
No relevant recommendation. 
 

 
Funding of the Commission – general 
 
Bill Aitken MSP lodged amendments 225–230 which would have 
provided for Scottish Executive funding of the Commission, as 
opposed to the Commission being financed via levies on practitioners. 
 
The Deputy Minister (Scottish Parliament Justice 2 Committee 2006c, 
col 2791) rejected these amendments in principle and they were not 
moved (with the exception of amendment 228 which was moved but 
not agreed to).   
 
In the course of the discussion of Bill Aitken’s amendments, the 
Deputy Minister highlighted (Scottish Parliament Justice 2 Committee 
2006c, col 2791) that the Bill enabled the Commission to decide the 
proportions of the split between the amount to be met by the annual 
levy and the amount to be met by the complaints levy. Furthermore, 
he indicated that the 50/50 split outlined in the Financial 
Memorandum was purely illustrative. 
 

 
Financial accountability 
 
The Committee stated (2006a, para 87) that it shared the concerns of 
the professions expressed in evidence to the Committee that the 
Commission should be required to have robust accountability 
provisions in place. 
 
The Committee also recommended that the Commission should be 
subject to regular auditing by an independent body in order to ensure 
that it is fully accountable. 

 
Financial accountability 
 
Amendment 289 in the name of Jeremy Purvis MSP aimed to ensure 
the transparency of the Commission’s annual budgetary consultation. 
It provided that the Commission must publish the results of its 
required consultation exercise with the professional bodies and 
members on the Commission’s proposed budget for the next financial 
year. 
 
 

http://www.scottish.parliament.uk/business/committees/justice2/or-06/j206-2501.htm
http://www.scottish.parliament.uk/business/committees/justice2/or-06/j206-2501.htm
http://www.scottish.parliament.uk/business/committees/justice2/or-06/j206-2501.htm


 

providing research and information services to the Scottish Parliament 
14 

 
 

 
The Deputy Minister indicated that he supported the principle behind 
the amendment (Scottish Executive 2006c, col 2797) but suggested 
further reflection on the best form of wording and agreed to return to 
the issue at Stage 3. Consequently the amendment was not moved. 
 
Amendment 290, also in the name of Jeremy Purvis MSP, which 
provided that the Commission must lay a copy of the finalised budget 
before the Parliament no later than 30 April in each year, was agreed 
to. 
 
On the subject of auditing by an independent body, the Executive 
(2006, para 13) reminded the Committee that schedule 1, para 15(2) 
of the Bill provides that the Commission must send its annual 
accounts to the Auditor General for auditing and also schedule 1, para 
16 which requires Ministers to lay the Commission’s annual reports 
before Parliament. 
 

 
Annual levy  
 
The Committee (2006a, paras 94–95) supported the concept of an 
annual levy, provided that robust accountability controls it 
recommended (see above) are put in place. 
 
 

 
Annual levy 
 
Executive amendments 231 and 247 were agreed to. Accordingly 
section 20 of the Bill now states that the rules that the Commission 
can make as to practice and procedure (under section 23) can include 
a description of circumstances where part of the annual levy can be 
waived. 
 
However, in evidence to the Committee the Deputy Justice Minister 
stated that the Executive’s general policy position was that the annual 
general levy should be the same amount for every legal practitioner 
who is liable to pay it (Scottish Parliament Justice 2 Committee, 
2006c col 2786). 
 
 
 

http://www.scottish.parliament.uk/business/committees/justice2/or-06/j206-2501.htm
http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r-lpla-SE-response.pdf
http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r06-11-Vol01-00.htm
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Bill Aitken MSP moved amendment 268 which was not agreed to. 
This would have deleted the obligation on the professional bodies to 
collect the annual levies from practitioners and pass the sum due to 
the Commission. 
 

 
Whether the complaints levy can be set to zero 
 
The Committee (2006a, para 107–108) noted that the Bill provided 
that a practitioner must pay to the Commission a contribution in 
relation to any complaint that the Commission has mediated or 
investigated, regardless of whether or not the complaint is upheld. 
 
The Committee stated that it had difficulty reconciling this with the 
Minister’s view that the levy could be set at zero and sought 
clarification on this point in advance of the Stage 1 Debate. 
 
‘Polluter pays’ 
 
The Committee, by majority, stated that it believed that a complaints 
levy should be payable only where a complaint is upheld and the Bill 
should be amended accordingly. It stated that a true ‘polluter pays’ 
system should only penalise those who breach the relevant 
standards. The Committee noted that this approach may result in the 
need for a higher general levy.4

 
 

 
Whether the complaints levy can be set to zero 
 
In its response to the Committee report the Executive stated (2006, 
para 15) that it would table amendments at Stage 2 clarifying that the 
levy could be set to zero. Executive amendments 244 and 248 which 
were agreed to at Stage 2 gave effect to this commitment. 
 
‘Polluter pays’ 
 
In its response to the Committee report the Executive stated (2006, 
para 16) that it was persuaded by the arguments relating to the merits 
of a ‘polluter pays’ system. 
 
At Stage 2 Executive amendment 242 was agreed to. The effect of 
this is that a complaints levy will be paid by a practitioner only where 
the outcome of mediation is accepted, an informal settlement is 
accepted or a complaint is upheld on formal determination. 
 
 
 
 
 
 
 

                                            
4 Jeremy Purvis MSP dissented on the basis that the Bill should not be prescriptive with regards to the complaints levy and should be amended accordingly. 

http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r06-11-Vol01-00.htm
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ACCESS TO JUSTICE 
Some witnesses giving evidence to the Committee and many written respondents argued that the complaints levy, coupled with increased 
compensation levels will deter lawyers from taking on certain cases and doing certain types of work thus narrowing access to justice. 
 
For example, the Law Society of Scotland and the Scottish Legal Aid Board (SLAB) warned that solicitors may not decide to provide a legal 
aid service or take on types of client or cases that they perceive as more likely to lead to a complaint. SLAB suggested that small firms and 
those in rural areas may be “particularly careful” about the cases that they agree to take on (Scottish Parliament Justice 1 Committee 2006a). 
 
On the other hand, the Scottish Consumer Council said that as the Bill neither changes the likelihood of poor practice by a practitioner nor 
changes the levels of compensation which could be awarded against them in court, the SCC felts that “a competent and reputable profession 
should not fear an independent organisation looking at aspects of negligence arising out of complaints” (Scottish Parliament Justice 1 
Committee 2006a). 
 
It is probably helpful to view this aspect of the debate surrounding the Bill in the context of concern amongst the profession about fee levels for 
legal aid. For example, this summer the Law Society of Scotland and the Glasgow Bar Association were in dispute with the Scottish Executive 
over levels of fees for Criminal Legal Aid in serious criminal cases. These bodies argued that current levels of fees did not take account of 
increases in workload brought about by reforms to the court system. With the aim of settling the dispute, the Scottish Executive made an 
interim offer of an increase in fees under the current system (pending the introduction of a new system of fees). This was ultimately accepted 
(see, for example, Scotsman 2006). 
 
 
Recommendation 
 

 
Scottish Executive response and Stage 2 amendments 
 

 
The Committee (2006a, para 160) noted the anecdotal evidence and 
assertions that practitioners may withdraw from certain areas as a 
result of the financial impact of the Bill. 
 
The Committee (2006a, para 161)  noted that the threat of withdrawal 
from legal aid work may also relate to current concerns and action 
being taken by the profession over the current fee rates for some 
types of legal aid work. 
 

 
The Executive stated (2006, para 25) that it will continue to monitor 
access to justice issues carefully and will factor any effect of the Bill 
into this, post-enactment. 
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http://www.slab.org.uk/
http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r06-02-vol01-01.htm
http://www.scotconsumer.org.uk/
http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r06-02-vol01-01.htm
http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r06-02-vol01-01.htm
http://www.lawscot.org.uk/
http://www.glasgowbarassociation.co.uk/committee.html
http://thescotsman.scotsman.com/index.cfm?id=1147542006
http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r06-11-Vol01-00.htm
http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r06-11-Vol01-00.htm
http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r-lpla-SE-response.pdf


 

providing research and information services to the Scottish Parliament 
17 

 
The Committee (2006a, para 162) sought assurance from the Minister 
that the Executive would monitor and seek to address any issues in 
relation to access to justice. 

 
The Executive said it would be important to carry out periodic reviews 
once the Commission has become operational in consultation with 
stakeholders. The aim of these reviews will be to monitor and assess 
issues such as whether the Commission is meeting key policy 
objectives, what impact it is having on access to justice and what, if 
any, changes might be appropriate to the Commission’s way of 
working. 
 

MASTER POLICY AND GUARANTEE FUND 
Section 29 of the Bill provides that the Commission may monitor the effectiveness of the professional indemnity arrangements for practitioners 
(provided for solicitors by the Master Policy – see above) and also the Scottish Solicitors Guarantee Fund. The latter is operated by the Law 
Society of Scotland for the protection of those who have lost money through their solicitor acting dishonestly. To make a successful claim, 
there must be no other way of recovering the money, for example, by suing the solicitor directly. 
 
 
Recommendation 
 

 
Scottish Executive response and Stage 2 amendments 
 

 
The Committee noted that the Commission’s power under section 29 
is only a power of recommendation and sought clarification from the 
Executive as to what will happen in the event that professional bodies 
and insurers disagree with or refuse to implement a Commission 
recommendation.  
 
 

 
The Executive (2006, para 31) stated that if there was a refusal to 
implement a Commission recommendation, it is likely that the 
Commission would seek to publicise that, and would include it in its 
annual report. 
 
Furthermore, should a consensus emerge that a particular refusal 
was unreasonable and contrary to the interests of consumers, the 
Executive stated that pressure would be applied by the Commission, 
the Parliament and the Executive. 
 
 
 
 
 

http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r06-11-Vol01-00.htm
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The Executive (2006, para 31) also indicated that there was provision 
to amend the powers of the Commission by virtue of section 31 of the 
Bill and this could be used at some point in the future to add a 
coercive power in relation to the Commission’s recommendations 
under section 29 as a “last resort”. 
 
At Stage 2 Bill Aitken MSP moved amendments 279 and 280 which 
were not agreed to. These would have reduced the Commission’s 
power of oversight of the Guarantee Fund to a right to receive an 
annual report on it and would have excluded the professional 
indemnity arrangements from the Commission’s jurisdiction. 
 

LEGAL AID 
Section 44 of the Bill transfers the power to grant legal aid in serious criminal cases from the courts to the Scottish Legal Aid Board (SLAB). 
However, it did not change the criteria which should be applied when considering whether legal aid should be granted or not. 
 
Advice and Assistance (‘A & A’) is a type of public funding (available in relation to both criminal and civil matters) which makes it possible to 
obtain initial advice from a solicitor on any matter of Scots law. It does not usually cover representation by a practitioner in court proceedings.5 
Currently, it may only be provided by a solicitor. Section 45 of the Bill as introduced provided for a register of advisers to be established and 
maintained by SLAB. This would have consisted of non-legally qualified persons and organisations approved by SLAB to provide A & A. 
Section 45 also provided that SLAB should prepare a code of practice in relation to registered advisers and registered organisations. 
 
 
 
 
 
 
 
 

                                            
5 The exception to this rule relates to a special type of Advice and Assistance called ‘Advice by way of Representation’ (ABWOR). For more details see Harvie-Clark 
2006b, p 6. 
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Recommendation 
 

 
Scottish Executive response and Stage 2 amendments 

 
The Committee (2006a, para 244) agreed that the granting of legal 
aid in serious criminal cases should be transferred to SLAB. 
 
The Committee (2006a, para 257) considered that it would be 
disproportionate for non-lawyers providing A & A to be subject to the 
jurisdiction of the Commission (as the Law Society had argued should 
be the case).  
 
However, it supported the creation of effective and enforceable quality 
standards in this area and recommended that SLAB’s draft code of 
practice should be produced well before Stage 2 commenced. 
 
The Committee (2006a, paras 258 and 267) noted that the availability 
of A & A had received a lukewarm response from potential advice 
providers and welcomed the Executive’s intention (stated in evidence 
to the Committee) to bring forward amendments introducing a grant 
funding scheme for non-legally qualified advisers at Stage 2. 
 
 

 
Following further informal consultation with stakeholders, a range of 
Executive amendments were passed which removed the requirement 
for each individual non-legally qualified adviser who wishes to 
participate in the A & A scheme to be registered, as this was felt to be 
too onerous a requirement. 
 
Organisations still have to register to participate in the A & A scheme 
and the work of individuals will be audited and peer reviewed 
(Scottish Parliament Justice 2 Committee 2006e, col 2876). And an 
organisation can be removed from the register if they fail to meet the 
required standard.  
 
The Bill, as amended, now provides for the creation of a code of 
practice which relates to registered organisations. 
 
Bill Aitken MSP lodged several amendments (not moved or moved, 
but subsequently withdrawn) which related to the code of practice.  
These were superseded by the publication of SLAB’s draft code of 
practice and the Minister’s letter dated 18 October 2006 to the 
Committee providing further information.  
 
Executive amendment 428 was passed which will enable SLAB to 
provide funding to non-legally qualified advice providers in the form of 
a grant. 
 
A range of other Executive amendments were passed inserting 
provisions in the Bill relating to reform of the legal aid system. 
 

http://www.scottish.parliament.uk/business/committees/justice2/reports-06/j2r06-11-Vol01-00.htm
http://www.slab.org.uk/
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